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Passed by Shri. Uma Shanker, Commissioner (Appeals)

T Assistant Commissioner,Div-ll, Ahmedabad- | g1 s 4@ e & AC/M6/Div-11/2016-17 f&ife:
17/01/2017 & gf/a

Arising out of Order-in-Original No. AGC/16/Div-1/2016-17 fifs: 17/01/2017 issued by Assistant
Commissioner,Div-ll, Ahmedabad-l.
& anfierrdl @1 = v war Name & Address of the Appellant / Respondent

M/s. HDO Technologies Ltd..
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision appiication to Government of India :
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0 A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under.Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India. .
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exportéd outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ‘ :
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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* The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt..Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In-case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) wmaTeE Yo SRRREE 1970 o WeNR @ arggfi—1 @ sl PR Ry orgaR s smiw a1
T oew denRefy Frofas mRier @ omw # ¥ TRE B T Ui W 6650 UW BT N Yob
feme @ m B =Ry |

One copy of application or O.1.0. as the case may be, and the order of th'e adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) ‘

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) . amount of erroneous Cenvat Credit taken;
(iiy  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.” S
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ORDER-IN-APPEAL

The Assistant Commissioner, Central Excise Division-II,
Ahmedabad-I (hereinafter referred to as “the appellant”) authorized by the
Commissioner, Ahmedabad-I vide Review Order No0.01/2017-18 dated
19.04.2017 issued from F. No.: IV/16-174/010/DEM/2016-17-RA , has filed an
appeal UNDER SUB SECTION (2) OF SECTION 35E OF THE CENTRAL
EXCISE ACT, 1944 against the Order-in-Original No. AC/16/Div-11/2016-17
dated 17.01.2017 (hereinafter referred to as the “impugned order”), passed by
The Assistant Commissioner, Central Excise Division-1I, Ahmedabad-I
(hereinafter referred to as the ‘Adjudicating Authority”).

2. Brief facts of the case are that M/s. HDO Technologies Limited, 5/1/2,
Phase-I, GIDC, Vatva Ahmedabad, is engaged in manufacture of Industrial
Filters/ machinery Pressure Vessels / Heat Exchangers falling under Chapter 84
of Central Excise Tariff Act, 1985 and have Excise Control Code (ECC) Number
AABCH7203GEMOO01 for the same. They are also availing Cenvat Credit facility
under the Cenvat Credit Rules, 2004.

3. During the course of Central Excise Audit EA- 2000 of M/s HDOTL for the
period January, 2014 to December, 14 conducted during the month of February,
2015, seven objections were raised on various issues which were communicated
to management of M/s HDOTL. The amount involved in short payment of Central
Excise duty and wrongly taken Cenvat Credit was paid / reversed in their Cenvat
and PLA accounts on 23.02.2015. One of the audit objection was CENVAT
credit wrongly taken on documents not in the name of company. The
assessee has taken credit on Bill of entry No. 2117918 dated 13.05.2013, Out
Of Charge dated 31.01.2014, which is in the name of M/s Hindustan Dorr Oliver
Limited, Mumbai. M/s HDOTL reversed Rs.36,56,662/- at the time of audit.
Subsequently retracted their stand on acceptance of audit objection. Therefore A
Show Cause Notice was issued and adjudicated by the adjudicating authority
vide impugned order. The adjudicating authority has allowed the Cenvat
Credit of Rs.36,56,662/- availed and utilized by M/s HDO
Technologies Limited against Bill of Entry No. 2117918 dated
13.05.2013 under the provisions of Rule 9 read with Rule 10 of the

Cenvat Credit Rules, 2004.

4. Being‘aggrieved department preferred an appeal against the
aforesaid order on the following grounds;

4.1 The impugned Order—in-Original No. AC/16/Div-11/2016-17 dated
17.01.2017 is contrary to law as laid down by Rule 10 of Cenvat Credit

Rules, 2004.

1

That relevant provisions of Rule 10 of Cenvat Credit Rules, 2004
are read as follows:-

wpule 10. Transfer of CENVAT credit.- (1) If a manufacturer of the final
products shifts his factory to another site or the factory is transferred
on account of change in ownership or on account of sale, merger,
amalgamation, lease or transfer of the factory to a joint venture
with the specific provision for transfer of liabilities of such factory, then,
the manufacturer shall be allowed to transfer the CENVAT credit lying
unutilized in his accounts to such transferred, sold, merged, leased or

amalgamated factory.

(2)
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(3) The transfer of the CENVAT credit under sub-rules (1) and (2) shall be
allowed only if the stock of inputs as such or in process, or the capital
goods is also transferred along with the factory or business premises to
the new site or ownership and the inputs, or capital goods, on which
credit has been availed of are duly accounted for to the satisfaction of the
Deputy Commissioner of Central Excise or, as the case may be, the
Assistant Commissioner of Central Excise.”

4.2 That provisions of Rule 10 of CCR, 2004 covering such
situations for transfer of Cenvat Credit when there is a shift of his
factory to another site or the factory is transferred on account of
change in ownership or on account of sale, merger, amalgamation,
lease or transfer but doesn’t cover the event of demerger. The
present scenario in the event of . Demerger which is not covered
under the provisions of Rule 10 of Cenvat Credit Rule,2004 and
thereby no recourse can be taken to transfer the Cenvat Credit in
event of demerger under this Rule 10 of Cenvat Credit Rule,2004.

4.3 That the approach of the Adjudicating authority is erroneous
which has resulted into incorrect and uncalled for conclusions,
reasoning and findings, apart from drawing unwarranted inferences,

factually/legally.

4.4 That the impugned Order—in-Original No. AC/16/Div-11/2016-17
dated 17.01.2017 passed by the Assistant Commissioner, Division-11I,
Central Excise, Ahmedabad-I is neither legal nor proper as it is based
on an erroneous approach and misinterpretation of the relevant
statutory provisions, Rule 10 of Central Excise Rule 2004 and
consequently requires to be quashed and set aside in the interest of

justice.

5. Personal hearing was conducted on 31/01/2018, wherein Shri Parthiv
Salot, C.A. and Shri Arvind Gupta appeared on behalf of the respondents and
requested for adjournment for one week. Next Personal Hearing was held on
22.2.2018 wherein Shri Arvind Gupta appeared on behalf of the respondent, he
reiterated the points raised in written submission submitted today. He submits
that unless the letter dated 28.09.2012 should be revoked the credit allowed
therein should be allowed. Since no appeal has been filed against that letter
dtd. 28.09.2012, the availability of credit cannot be challenged.

6. I have carefully gone through the facts of the case on records, grounds
of the Appeal Memorandum, and the Cross-Objection and Written Submission
filed by the said respondent. I take up the appeal for the final decision. The
question to be decided by me is; whether the CENVAT credit wrongly taken
on documents not in the name of company, are allowed or otherwise.

6.1 First of all it is pertinent to discuss the provision for taking Cenvat
Credit as per Rule 9 (2) of CCR,2004 which are as under;

"(2) No CENVAT credit under sub-rule(1) shall pe taken unless all the
particulars as prescribed under the Central Excise Rules, 2002 or the Service
Tax Rules, 1994, as the case may be, are contained in the said document:
Provided that if the said document does not contain all the particulars but
contains the details of duty or service tax payable, description of the goods or
taxable service, assessable value, Central Excise or Service tax Registration
number of the person issuing the invoice, as the case may be, name and
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address of the factory or warehouse or premises of first or second stage dealers
or provider of taxable service, and the Deputy Commissioner of Central Excise
or the Assistant Commissioner of Central Excise, as the case may be, is
satisfied that the goods or services covered by the said document have been
" received and accounted for in the books of the account of the receiver, he may

allow the CENVAT credit;”

6.2 In view of above provisions it is summarized that the allegation in SCN
was related to credit wrongly taken on documents not in the name of
company, as per Rule 9(2) of CCR,2004. The credit was allowed on the
surmise of Rule 9 read with Rule 10 of CCR, 2004. It is crystal clear that the
credit was allowed on mis-interpretation as letter allowing credit under Rule 10
dated 28.09.2012 was prior to the subject Bill of Entry, which alleged that the
same is not in the name of respondent. Bill of Entry dated 13.05.2013 can at
any stretch be part of letter allowing credit under Rule 10 dated 28.09.2012.
In view of above facts it is decided that the OIO is not just and proper, and

hence required to be set aside.

7. In view of the above discussion, the impugned order is liable to be set
aside. I set aside the impugned Order-In-Original and remand the matter back
for fresh adjudication. The appeal filed by the appellant is allowed.

8. aﬁmmaﬁﬁm‘s’mmﬁmmaﬁ@mm%l
8. . The appeal filed by the appellant stands disposed of in the above terms.
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SUPERINTENDENT (APPEAL), -
CENTRAL TAX, AHMEDABAD.

BY R.P.A.D.

M/s. HDO Technologies Limited,
5/1/2, Phase-1, GIDC, Vatva
Ahmedabad.

Capy To:~

1. The Chief Commissioner, Central Tax, GST Ahmedabad zone, Ahmedabad.
The Principle Commissioner, Central Tax, GST Ahmedabad-South.

3. The Assistant Commissioner, Central Tax, GST Division-1II, Ahmedabad
South. -
4 The Assistant Commissioner, System-Ahmedabad South.

/ Guard File.
6. P.A. File.
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